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to cut such trees as had reached the stipulated diameter, within the fifteen 
years, and that plaintiff could not recover damages because of such action. 
Hardison v, Dennis Simmons Lumber Co. (1904), — N. C, — , 48 S. E. Rep. 
588. 

In this case, the court lays particular emphasis upon the phrase "when 
cut," and construes the contract to mean that the vendee may cut not merely 
the trees which are twelve inches in diameter at the time of the making of 
the contract, but also all those trees which reach that diameter at any time 
during the fifteen years that the contract has to run. In the absence of an 
express provision to the contrary, a sale of growing timber, of a certain size, 
with the privilege of cutting and removing within a convenient or definite 
time, operates to pass title only to that timber which is of the stipulated size 
at the time the conveyance was made. Goldsboro Lumber Co. v. Hines Bros. 
Lumber Co., 126 N. C. 254, 35 S. E. 458; McRae v. Stillwell, in Ga. 65, 36 
S. E. 604 ss L. R. A. 513; Warren v. Short, 119 N. C. 39, 25 S. E 704 But 
if there is anything in the contract, plainly indicating such an agreement, the 
title will pass to any timber which reaches the required size within the stipu- 
lated period. Robinson v. Gee, 4 Ired. L. (N. C.) 186; Dexter v. Lathrop, 
136 Pa. St. 565, 20 Atl. 545. If no certain time is specified, within which the 
vendee shall cut and remove the timber, a reasonable time is allowed. What 
is a reasonable time, in such a case, is a question for the jury. Carson v. 
Three States Lumber Co., 108 Tenn. 681, 69 S. W. 320; HeUin v. Bingham, 56 
Ala. 566; Goette v. Lane, in Ga. 400; Boults et al. v. Mitchell, 15 Pa. St. 371 ; 
Gay Mfg. Co. v. Hobbs, 128 N. C. 46, 38 S. E. 26 ; Hoit v. Stratton Mills, 54 
N. H. 109, 20 Am. Rep. 119. In Hill v. Hill, 113 Mass. 103, three years was 
held to be an unreasonable time for cutting and removing growing timber, 
under a parol license; in Patterson et al. v. Graham et al., 164 Pa. St. 234, 
eleven years was held to be an unreasonable time for the cutting and removal 
of growing timber under a written contract. 

Sales — Remedy op Vendor When Title Has Not Passed and Vendee 
Wrongfully Refuses to Pay. — Plaintiff sold to defendants, on the latters' 
signed order, a cash register. The purchase price was $420.00, of which 
amount $50.00 was to be paid when the machine was delivered and the bal- 
ance in monthly payments of $30.00 each. The title was to remain in the 
vendor until full payment of the purchase price. It was further agreed that 
in case of failure to pay any note when due, all the remaining notes should 
at once become due and payable. When the machine was shipped to defend- 
ants, they refused to receive or pay for it, or to execute notes, in accordance 
with the terms of the order. Held, that the contract was unconditional and 
that the plaintiff could recover the contract price. National Cash Register 
Co. v. Hill (1904), — N. C. — , 48 S. E. 637. 

Defendants contended that, as the contract was executory, they could not 
be sued for the price; but that the plaintiff could recover only damages for 
breach of the contract, which damages were the difference between the mar- 
ket price of the machine and the contract price. The court, however, said 
that when a manufacturer had fulfilled his part of a contract, it was unreason- 
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able to compel him to send an agent to the point of shipment and there sell 
the property, or reship it to the place of manufacture, before bringing suit; 
that it was more just to compel the party in default to fulfill his contract 
and himself sell the property in case he thus desired to reduce his loss. 
There is a conflict of authority, as to the rights of the vendor, in cases where 
the contract is executory and the title to the property has not passed. Some 
courts hold that the vendor can, in such a case, maintain no action for the 
contract price, but must adopt, as his exclusive remedy an action for damages. 
Collins v. Delaporte, 115 Mass. 159; Allen et al. v. Jarvis, 20 Conn. 37; Tufts 
v. Weinfeld et al., 88 Wis. 647 ; Unexcelled Fire Works Co. v. Polites, 130 Pa. 
St. 536; Moody v. Brown, 34 Me. 107, 56 Am. Dec. 640; Indianapolis, Peru 
& Chicago Ry. Co. v. Maguire, 62 Ind. 140; Tufts v. Bennett, 163 Mass. 398, 
40 N. E. 172. Other courts take the position that the seller has a right to 
elect either to sue for the entire contract price, treating the vendee as the 
owner of the goods, or to bring an action for damages. Marvin Safe Co. v. 
Emanuel, 21 Abbott's N. C. (N. Y.) 181; Brewer v. Ford, 54 Hun (N. Y.) 
116, 7 N. Y. Supp. 244; Carnahan v. Hughes et al., 108 Ind. 225; Shawan v. 
Van Nest, 25 Ohio St. 490, 18 Am. Rep. 313 ; Lincoln Shoe Mfg. Co. v. 
Sheldon, 44 Neb. 279. Some courts hold, that if the vendee wrongfully 
refuses to receive and to pay for the goods, the vendor may resell them and 
recover, from the vendee, the difference between the proceeds of the resale 
and the contract price. West v. Cunningham, 9 Port. (Ala.) 104, 33 Am. 
Dec. 300; McCord & Son v. Laidley & Co., 87 Ga. 221; Morris v. Wibaux, 
159 111. 627; McLean v. Richardson, 127 Mass. 339; Williams v. Robb, 104 
Mich. 242; Sands & Crump v. Taylor & Lovett, 5 Johns. (N. Y.) 395; 
Moore v. Potter, 155 N. Y. 481, 63 Am. St. Rep. 692. The vendor is not 
obliged to resort to his right of resale, but he may bring, against the vendee, 
a personal action for the full contract price. Darby v. Hall, 3 Penn. (Del.) 
25; Hunter v. Wetsell, 84 N. Y. 549, 38 Am. Rep. 544; Lassing v. lames, 107 
Cal. 348. In Gardner v. Caylor, 24 Ind. App. 521, the court took the position 
that the vendor must exercise his right of resale so as to make the vendee's 
loss as light as possible. 

Tort— Imputing Negligence of Driver to Passenger.— An infant thirteen 
years old, on the way to school .and riding with a neighbor at his invitation, 
was killed in a collision at a railroad crossing. Held, the contributory negli- 
gence of the driver was not imputable to the plaintiff's intestate so as to 
prevent a recovery for her death. Hampel v. Detroit, G. R. & W. R. R. 
(1904), — Mich. — , 100 N. W. Rep. 1002. 

There was contributory negligence on the part of the driver sufficient to 
have made it the duty of the court to direct a verdict for defendant, had the 
driver been suing. L. S. & M. S. R. R. v. Miller, 25 Mich. 274; Stewart v. 
M. C. R. R., 119 Mich. 91. Could this negligence be imputed to plaintiff's 
intestate? Plaintiff's counsel conceded that had intestate been an adult such 
negligence would have been imputable. Mullen v. Owosso, 100 Mich. 103, 43 
Am. St. Rep. 436. The decision in this case was limited to cases of adults. 
Whether this is a necessary limit may well be doubted. (See cases cited at 



